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SUITORS’ FUND AMENDMENT BILL 2017 
Council’s Amendments — Consideration in Detail 

The following amendments made by the Council now considered — 
No 1 
Clause 2, page 2, line 5 — To delete “and 2 — ” and insert — 

to 3 and 6 — 
No 2 
New Clause 6, page 3, after line 12 — To insert — 

6.  Section 18 inserted 
After section 17 insert — 
18. Review of Act 

(1) The Minister must review the operation and effectiveness of this Act, and prepare a report 
based on the review, as soon as practicable after the 2nd anniversary of the day on which the 
Suitors’ Fund Amendment Act 2017 section 6 comes into operation. 

(2) The review must address the following — 
(a) the effect of the levy payable under section 5 on access by litigants to the courts; 
(b) the extent to which recommendations from reports of the Law Reform Commission of 

Western Australia relating to the operation of this Act have not been implemented; and 
(c) any other matters that appear to the Minister to be relevant to the operation and 

effectiveness of this Act. 
(3) The Minister must cause the report to be laid before each House of Parliament as soon as 

practicable after it is prepared, but not later than 12 months after the 2nd anniversary. 
MR J.R. QUIGLEY: I move — 

That amendment 1 made by the Council be agreed to. 

Mr P.A. KATSAMBANIS: This amendment deals with clause 2 of the bill, which is the commencement clause. 
Prior to the amendment, it read, effectively—I will paraphrase—sections 1 and 2 of the act will come into effect 
on the day on which the act receives royal assent. The rest of the act would then come into effect on a day fixed 
by proclamation. I understand that foreshadowed amendment 2, which will add a new clause 6 to the bill, would 
be one of the clauses that ought to come into effect on the day it is given royal assent, otherwise it could be misused 
in some circumstances. But this amendment also includes clause 3, which is not being amended in any way, as 
commencing on the day on which royal assent is received, rather than on another day fixed by proclamation, along 
with the rest of the act, as was originally provided in the bill. I seek an explanation from the Attorney General for 
whether it was originally an oversight that clause 3 was not included in clause 2(a) so that it would commence on 
the day on which the act received royal assent. If so, how was this oversight picked up, and what would have been 
the consequences had it not been? 

Mr J.R. QUIGLEY: This is an amendment moved and passed on the numbers in the Legislative Council. Clause 3 
is descriptive. It merely describes that the act is amending the Suitors’ Fund Act 1964. It is not an operative section, 
and if it had not been included as coming into operation on the day upon which royal assent was received, the 
government sees it as neither here nor there. It is only descriptive of what the act is going to do. It is not prescriptive 
of an action by any authority. We do not see it as an oversight, but the Council wanted to include it. We are not 
opposed to it; it is merely a descriptive proposed section. 

Mr P.A. KATSAMBANIS: In the scheme of things, I agree with the Attorney General’s comment that including 
the words “commencing on the day on which the act receives royal assent or some other day fixed by proclamation” 
is neither here nor there because it is a descriptive clause, but it does go to the style of drafting commencement 
sections. Ordinarily, commencement sections usually read, “Sections 1 and 2 come into effect on the day that the 
act receives royal assent” and the rest of the act comes into effect the following day or a day fixed by proclamation. 
Some clauses read “On a day fixed by proclamation” but different dates can be fixed for different sections. This is 
a small bill. There is no necessity to include that clause, which is why it was not included. Sometimes sections 1 
and 2 commence on the day of royal assent and now we have sections 1, 2 and 3 doing so. Does it give rise to 
questions about what that means for parliamentary counsel into the future and consistency in this area? 
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Mr J.R. QUIGLEY: It does not set a precedent for parliamentary counsel in the future. We have to be realistic 
here; members of the other place wanted to include the descriptive clause amongst those clauses that start upon 
royal assent. The government wants to see this legislation through so it is a little ambivalent. We do not see it as 
setting a precedent or creating a different style for the statute book. On this occasion, the wisdom of the other place 
was to include it and we do not want to hold up the legislation. We are happy to include it because it is only 
a descriptive clause. 

Question put and passed; the Council’s amendment agreed to. 

Mr J.R. QUIGLEY: I move — 

That amendment 2 made by the Council be agreed to. 

Mr P.A. KATSAMBANIS: Amendment 2 inserts new clause 6 in the bill, which provides for a review clause in 
the primary act, the Suitors’ Fund Act 1964. It inserts proposed new section 18, which provides that the minister, 
who is the Attorney General in this case, must review the operation and effectiveness of the act and prepare a report 
as soon as practicable after the second anniversary of the day on which this amending bill comes into operation. 
The review sets out the things that need to be addressed: the effect of the levy payable under section 5 on access 
by litigants to the courts; the extent to which recommendations from reports of the Law Reform Commission of 
Western Australia relating to the operation of the legislation have not been implemented; and any other matters 
that appears to the minister to be relevant to the operation and effectiveness of the legislation. It also provides that 
the minister must cause the report to be laid before each house of Parliament as soon as practicable after it is 
prepared, but no later than 12 months after the second anniversary. That is a pretty standard review clause. It was 
not included in the bill, but obviously the majority of members—in the end, I think it was every member of the 
other place—agreed to include this clause, which is generally good practice. But review clauses sometimes vary 
in the period in which an act must be reviewed. This one has a two-year period before review. Sometimes review 
clauses are three or five years. I seek from the Attorney General, firstly, an explanation about why two years was 
chosen; and, if the answer is that that is what members of the Legislative Council wanted, why is it that the 
government and the Attorney General find it acceptable that two years is an appropriate time to conduct the review? 

Mr J.R. QUIGLEY: It is acceptable because we want the legislation through and the Council wanted the review 
clause before it would pass the legislation. This legislation has not been reviewed for decades—that is the problem. 
It sat there for decades without being reviewed. I think two years is a bit short, quite frankly, but that is what the 
Council wanted and that is what the Council gets, and the government gets the legislation through. I suggest that 
the suitors’ fund legislation will be reviewed more regularly going forward because as we all know it has been 
unsustainable. It had been left in a corner, forgotten about and allowed to roll on. We are happy to review it in 
two years; we do not see that as too big a burden on the department to prepare a review for the Attorney, whoever 
the Attorney is in two years. We suggest that it will be reviewed more regularly after that. We have accepted the 
two years because that is the wisdom of the other place. The wisdom of the other place was to pass our amendment 
bill to the suitors’ fund conditional upon these two amendments. The government will agree to those and see the 
legislation pass. 

Mr P.A. KATSAMBANIS: As I said, I think a review clause in this case is logical and sensible but in practice 
although the intended levy is likely to be small in comparison with the cost of litigation generally, it is an increase 
and in percentage terms it will be a substantive increase to the very inadequate and completely outdated fee that is 
levied on behalf of the suitors’ fund. It is worthwhile having a look at whether the more modern levy that the 
government deems will be more appropriate becomes a barrier in any way to litigants accessing the courts. Of 
course, we are in the predicament in which the regulations have not been made and the fee has not been set, unless 
the Attorney General is able to provide us with advice on what sort of thinking he has about the setting of the levy 
or the fee upon filing and what differential there will be between the respective court jurisdictions. 

Mr J.R. QUIGLEY: I cannot address that. Our government is about ensuring as best as possible—we are doing 
this in a number of ways during the budget—enhanced access to justice. One of the big injustices is when a litigant 
goes to court and the court makes an error and it goes on appeal and the litigant has to the pay the costs. They want 
money back from the suitors’ fund to cover their costs otherwise it is a total impediment to seeking a just outcome. 
The suitors’ fund has not been able to achieve that because of the low — 

Mr P.A. Katsambanis: It has through Treasury’s largesse. 

Mr J.R. QUIGLEY: Yes, I know; through Treasury as an impost upon general taxpayers. We want to increase the 
levy moderately but more regularly to make sure that the suitors’ fund is available to litigants who did not receive 
a trial according to law, to which they are entitled. If they have to go on appeal to ensure that they have had a trial 
according to law, they should be reimbursed; they have thrown away costs in correcting the judicial error. 

Mr P.A. KATSAMBANIS: It should be pointed out that it is not just judicial error but sometimes circumstances 
not in anyone’s control. 
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Mr J.R. Quigley: That’s true. 

Mr P.A. KATSAMBANIS: I would not suggest that illness or death of a presiding judicial officer is an error; it 
is just something that happens. We all agree with the purpose of the fund and we definitely agree that it should be 
self-funding. That again gives rise to a question. The bill has been through here, it has been through the other place 
with amendment and we will finish this today. There is no doubt in the next few days and weeks that the bill will 
receive royal assent. After that, how long does the Attorney General expect it to be before he has set a fee by 
regulation and before the operative provisions come into effect of this act so that the suitors’ levy fee on litigants 
is a more appropriate figure than the current completely inadequate sum? 

Mr J.R. QUIGLEY: We will have to go through a process with the courts, the suitors’ funds and the department, 
but it will be operative within six months. I do not hold out a lot of hope that it will be shorter than three months, 
but I do within six months. 

Mr P.A. KATSAMBANIS: Do I take it then that the consultation work on this between the department and the 
court system has not yet commenced and that it will all happen after royal assent is received? 

Mr J.R. QUIGLEY: It has happened in the sense that we know it is inadequate. Now we just have to do the 
actuarial calculations to keep the fee low, but still sufficient to make sure that we cover contingencies. We are not 
here to bleed litigants; we are here to protect litigants facing an appeal, and to ensure that the matter is self-funded. 
That will be an actuarial calculation, and then the computers and programs will have to be set up. This has gone 
on for decades and to do it within six months is pretty smart work. 

Mr P.A. KATSAMBANIS: Back to the review clause, in one of his answers the Attorney General indicated that 
this legislation is likely to be reviewed more regularly in the future. It will have to be, because there is now 
a mechanism to review the fee. Previously, there was no mechanism to review the fee, so our only mechanism was 
to dust off the act, do the calculations, call in the actuaries, do the slide rule calculations—that sophistry that 
actuaries do—and from there come back in with amending legislation that goes through the whole process and 
sometimes gets swallowed up in the procedures of the house and things such as electoral cycles. I assume the fee 
setting will be reviewed far more regularly. Is there any indication at this stage how often the levy is likely to be 
changed or amended? 

Mr J.R. QUIGLEY: No, but I cannot imagine it being amended before the first review, which, in two years, will 
give us a pretty good vision on how it is going and where we are. If we look at the requirements of the review, we 
will see the effect of the levy payable on access by litigants to the courts. That will be reviewed to see that this fee 
is not too high, and that has to be reported back to Parliament along with the extent to which the recommendations 
of the Law Reform Commission under the operation of this act have not been implemented and any other matters 
that appear relevant to the operation and effectiveness of this act. At the time of the first review in two years, we 
will have a much better idea about the cycles upon which this should be reviewed. 

Mr P.A. KATSAMBANIS: To help inform that review process that we are dealing with in this clause, obviously 
there are a few elements to setting the initial fee under this new regime. The first element is to make the fund 
sustainable into the future. I think that there is enough evidence out there to indicate that that is a relatively simple 
calculation; we know what has happened in the past, we can add a bit of margin into the future. That is one element 
of it. The other element is the clawback required to repay the Treasurer’s advance. The Attorney General might be 
able to inform us what we are at now. I think it is somewhere between $1 million and $2 million. 

Mr J.R. Quigley: It is nearly $2 million. 

Mr P.A. KATSAMBANIS: Yes, it is around $2 million. It is not many multiple millions, but it is a significant 
amount that needs to be recovered, vis-a-vis the amount that the fund has been paying out on an annual basis 
over the last few years. I do not want to ask the Attorney General how long a piece of string is in this particular 
case, but I want to ask, firstly, what consideration has been given to the appropriate time frame by which that 
advance ought to be repaid? Secondly, after the Treasurer’s advance is repaid, is the intention that the fee would 
be reset downwards to reflect the fact that the fund into the future is dealing only with that first element that 
I described, the element of funding the fund sustainably, and not having to deal with repaying the money that 
has already been repaid? There are two parts. Firstly, over what time does the Attorney General think this 
Treasury advance is likely to be repaid, because that will largely determine what the actual fee is, and then, will 
the Attorney General reassess it as soon as the Treasurer’s advance is repaid to ensure that the levy then comes 
down to a more ongoing figure? 

Mr J.R. QUIGLEY: The cabinet has not determined the time over which the $2 million is to be repaid, if the 
$2 million is in fact to be repaid, or whether we will end up looking at a write-off situation. We are at pains to 
ensure that the levy is as low as possible. We want to maintain reasonable access to our court system. We do not 
want to put an impost upon litigants to repay, at a fast rate, that which has been paid out historically to litigants 
years and years ago, and have current litigants bearing the burden of that. The matter is yet to be worked out, but 
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I wish to assure the member— this will come forward at that second annual review—that we are going to keep 
this as low as possible. I have my personal views — 

Mr P.A. Katsambanis: You can tell us what they are. 

Mr J.R. QUIGLEY: No, but I have my personal views about what will happen to the $2 million. But in any event, 
the worst position on the $2 million is that it would be a very long time and very low impost to repay that. We 
cannot load up current litigants with a steep burden to repay it. That, once again, will be borne out in the two-year 
review period when we will report on that and we see the actual figures. No burden will be thrown on current 
litigants to repay the suitors’ fund in some accelerated way. If it were not for this legislation—this is the point 
I will be making to my colleagues—Treasury would be picking up this tab into the future. We will make it 
sustainable and, having made it sustainable, we are not going to then arc up about putting too much pressure on 
current litigants to fund what has happened historically. That would be unjust. 

Mr P.A. KATSAMBANIS: I wish the Attorney General good luck in that pursuit of his own personal preference, 
as expressed, to have Treasury take a deep breath and be thankful that it no longer has to dip into its pocket in the 
future and therefore write off the $2-odd million that is currently debited in its ledger against the suitors’ fund. 
That might happen or it might not happen. Assuming that does not happen, obviously when the actuarial 
calculations are done and the fee is set, an imputed time frame will be included in those calculations, either directly 
or indirectly. I would, therefore, encourage the Attorney General to be of a mind, if possible, to publish, or at least 
announce, the imputed time frame for repayment. That would provide clarity for litigants. It would also ensure 
that, in the review process, this issue does not become an argy-bargy and it is understood by everyone that a time 
period represented by X is the imputed time period that we have included in the calculation of the fee. 

Mr J.R. QUIGLEY: I would hope the member would be alert enough that upon proclamation of this bill, and at 
the announcement of the fee, he will hit me with a question, either on notice or without notice, to provide that 
information to this chamber. I am sure the member will be so alert, because he always is. I would prefer it to be 
a question on notice, because it will involve a detailed answer, but I think that is a proper question for an Attorney 
to answer in this chamber. The member can rest assured that, as I said, this amount has built up over many years, 
and, if it is depleted, it will have to be paid out over at least as many years, if not more. I will rely upon the member 
to ask me a question on notice as soon as we proclaim the legislation. 

Mr P.A. Katsambanis: Sure. 

Question put and passed; the Council’s amendment agreed to. 

The Council acquainted accordingly. 
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